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DETAILED ACTION 
Specification 

The lengthy specification has not been checl<ed to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is 
requested in correcting any errors of which applicant may become aware in the 

specification. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 71-99 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. The applicant claims the foam is tested by a Fajour 
method with the method not being defined, therefore deeming the claim indefinite. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 71-99 are rejected, to the degree definite, under 35 U.S.C. 103(a) as 
being unpatentable over Perlinger (US 5,095,550). Perlinger teaches a helmet neck 



Application/Control Number: 10/562,192 Page 3 

Art Unit: 3765 

cover comprising a flexible cover member and a to-be-attaclied portion 26 with the 
flexible cover member comprising a foam plate material 34 and a flexible support 
member 1 0. The foam of Perlinger would inherently have permeability. With respect to 
the limitation of a .1-10 cc/cm^ (.2-5 cc/cm^or .3-2 cc/cm^) permeability , the 
specification contains no disclosure of either the critical nature of the claimed 
permeability or any unexpected results ahsing therefrom, and that as such the .1-10 
cc/cm^ (.2-5 cc/cm^or .3-2 cc/cm^)was arbitrary and therefore obvious. Such 
permeability limitation cannot be a basis for patentability, since where patentability is 
said to be based upon diameter or another permeability or another variable in the claim, 
the applicant must show that the .1-10 cc/cm^ (.2-5 cc/cm^or .3-2 cc/cm^) is critical, jn 
re Woodruff . 919 F.2d 1575, 1578, 16 USPQ2d 1934 (Fed. Cir. 1990). One having 
ordinary skill in the art would be able to determine though routine experimentation the 
ideal dimension for a particular application. 

As to claim 72, Perlinger teaches the flexible support member being made of a 
sheet material and covers the cushion portion 34 like a bag. 

As to claim 73, Perlinger sheets the sheet material can be leather. 
As to claim 76, Perlinger teaches the foam material that would inherently have a 
density. With respect to the limitation of a 30-60 kg/cm^ density, the specification 
contains no disclosure of either the critical nature of the claimed density or any 
unexpected results arising therefrom, and that as such the 30-60 kg/cm^ density was 
arbitrary and therefore obvious. Such density limitation cannot be a basis for 
patentability, since where patentability is said to be based upon diameter or another 
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density or another variable in tine claim, the applicant must show that the 30-60 kg/cm^ 
density is critical. In re Woodruff , 919 F.2d 1575, 1578, 16 USPQ2d 1934 (Fed. Cir. 
1990). One having ordinary skill in the art would be able to determine though routine 
experimentation the ideal dimension for a particular application. 

As to claim 77, 85, 91 , Perlinger teaches the use of foam as claimed. Perlinger 
does not specifically teach the use of urethane foam. It would have been obvious to 
one of ordinary skill in the art to modify the device of Perlinger with that of urethane 
foam as it is commonly used in the helmet art. 

As to claim 78, Perlinger teaches the portion being made of foam. 

As to claim 79, the to-be-attached portion 26 made of plastic and therefore 
elastic. The portion 26 also serves to hold the shape of the flexible cover member. 

As to claim 80, flexible cover member has an annular shape with a missing 
portion corresponding to the head of a wearer. 

As to claim 81 , the missing portion comprises a intermittent portion so that left 
and right ends 25f are present. 

As to claim 86, Perlinger teaches the device substantially above. Perlinger 
illustrates in Fig. 2 a second portion of the to be attached portion that serves to hold the 
shape of the second flexible cover, the second to be attached portion would be placed 
between the shell and outer surface of the backing member 78 as shown in Fig. 5. 
Perlinger teaches a second flexible support member 78. 

As to claim 88, Perlinger teaches the device substantially above. Perlinger 
further teaches a chin cover 20 to be attached near the head of the wearer. The chin 



Application/Control Number: 10/562,192 Page 5 

Art Unit: 3765 

cover includes a flexible main body 20 and a to-be-attached portion 22a. In an attached 
stated the chin cover and neck cover would overlap on both the right and left sides of 
the chin portion but not in the center. 

As to claim 87, Perlinger teaches the flexible member covering the opening. 
With respect to the limitation of a 48-74%, the specification contains no disclosure of 
either the critical nature of the claimed percentage or any unexpected results arising 
therefrom, and that as such the 48-74% was arbitrary and therefore obvious. Such 
percentage limitation cannot be a basis for patentability, since where patentability is 
said to be based upon diameter or another percentage or another variable in the claim, 
the applicant must show that the 48-74% is critical. In re Woodruff . 919 F.2d 1575, 
1578, 16 USPQ2d 1934 (Fed. Cir. 1990). One having ordinary skill in the art would be 
able to determine though routine experimentation the ideal dimension for a particular 
application. 

As to claim 92, Perlinger teaches the second flexible cover being made of nylon 
which would be in the form of a fabric (mesh cloth) 

As to claim 93, the missing portion comprises an intermittent portion. 

As to claim 94, Perlinger illustrates in Fig. 2 a second portion of the to be 
attached portion that serves to hold the shape of the second flexible cover, the second 
to be attached portion would be placed between the shell and outer surface of the 
backing member 78 as shown in Fig. 5. 

As to claim 95, the second flexible cover 71 has a crescent like shape and 
comprises a main body and a flexible rim attached to the main body. 
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As to claim 96, Perlinger teaclies in an attaclied state the second flexible cover 
20 covering a portion of the lower opening and having a circumferential length. With 
respect to the limitation of 18-28% and 34-42%, the specification contains no disclosure 
of either the critical nature of the claimed percentage or any unexpected results arising 
therefrom, and that as such the 18-28% and 34-42% was arbitrary and therefore 
obvious. Such percentage limitation cannot be a basis for patentability, since where 
patentability is said to be based upon diameter or another percentage or another 
variable in the claim, the applicant must show that the 18-28% and 34-42% is critical, jn 
re Woodruff , 919 F.2d 1575, 1578, 16 USPQ2d 1934 (Fed. Cir. 1990). One having 
ordinary skill in the art would be able to determine though routine experimentation the 
ideal dimension for a particular application. 

As to claim 97, Perlinger teaches in an attached state the flexible main body and 
second flexible cover attached in the lower opening. The flexible main body has a 
circumferential length. With respect to the limitation of 12-22% and 30-42%, the 
specification contains no disclosure of either the critical nature of the claimed 
percentage or any unexpected results arising therefrom, and that as such the 12-22% 
and 30-42% was arbitrary and therefore obvious. Such percentage limitation cannot be 
a basis for patentability, since where patentability is said to be based upon diameter or 
another percentage or another variable in the claim, the applicant must show that the 
12-22% and 30-42% is critical. In re Woodruff . 919 F.2d 1575, 1578, 16 USPQ2d 1934 
(Fed. Cir. 1990). One having ordinary skill in the art would be able to determine though 
routine experimentation the ideal dimension for a particular application. 
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As to claim 97, Perlinger teaches in an attaclied state tlie cliin and neck cover 
members overlapping in some portions and not overlapping at other portions. The 
portion of the second flexible cover not over lapping the flexible cover has a 
circumferential length. With respect to the limitation of 9-13% and 10-20%, the 
specification contains no disclosure of either the critical nature of the claimed 
percentage or any unexpected results arising therefrom, and that as such the 9-13% 
and 10-20% was arbitrary and therefore obvious. Such percentage limitation cannot be 
a basis for patentability, since where patentability is said to be based upon diameter or 
another percentage or another variable in the claim, the applicant must show that the 9- 
13% and 10-20% Is critical. In re Woodruff . 919 F.2d 1575, 1578, 16 USPQ2d 1934 
(Fed. Cir. 1990). One having ordinary skill in the art would be able to determine though 
routine experimentation the ideal dimension for a particular application. 

As to claim 99, Perlinger teaches in an attached state portion of the opening 
where the second main body over does not lap the first main body. The portion of the 
second flexible cover not over lapping the flexible cover has a circumferential length. 
With respect to the limitation of 8-14%, the specification contains no disclosure of either 
the critical nature of the claimed percentage or any unexpected results arising 
therefrom, and that as such the 8-14% was arbitrary and therefore obvious. Such 
percentage limitation cannot be a basis for patentability, since where patentability is 
said to be based upon diameter or another percentage or another variable in the claim, 
the applicant must show that the 8-14% is critical. In re Woodruff . 919 F.2d 1575, 1578, 
16 USPQ2d 1934 (Fed. Cir. 1990). One having ordinary skill in the art would be able to 
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determine though routine experimentation the ideal dimension for a particular 
application. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 

applicant's disclosure. See form PTO-892. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW W. SUTTON whose telephone number is 
(571)272-6093. The examiner can normally be reached on Monday - Thursday 6:45- 
5:15. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gary L. Welch can be reached on (571) 272-4996. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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30 September 2009 



/Shaun R Hurley/ 

Primary Examiner, Art Unit 3765 



